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Civil Service Reform — H.R. 1836,
Homeland Security Act, and Current Law

Summary

The House Government Reform Committee, on May 8, 2003, ordered a bill, that
would significantly change the system for managing civilian personnel within the
Department of Defense (DOD) and the National Aeronautics and Space
Administration (NASA), to be reported. If passed, H.R. 1836 would also change the
compensation system for Senior Executive Service members throughout the
government and make other general systemic changes with regard to human
resources management.

In April 2003, DOD General Counsel, William Haynes, sent Congress a
significant reform proposal packaged as the “Defense Transformation for the 21
Century Act.” Among the changes proposed would be establishing a chapter within
Title 5 of the U.S. Code which would govern personnel management provisions
unique to DOD. H.R. 1836 incorporates most of these provisions. Some of the
provisions have been included in the House or Senate versions of FY2004 Defense
Authorizations (H.R. 1588, S. 1050). In particular, H.R, 1588, as reported,
incorporates Title I and most of Title II of H.R. 1836, as reported.

The Homeland Security Act of 2002 (P.L. 107-296, H.R. 5005) provides that
the Secretary of Homeland Security and the Director of the Office of Personnel
Management will work together to develop a system of personnel management
unique to the Department of Homeland Security (DHS). It also provides for some
government-wide changes in workforce management. The system is under
development.

Representative Tom Davis, Chairman of the House Committee on Government
Reform introduced H.R. 1836, to be known as the “Civil Service and National
Security Personnel Improvement Act.” The bill, by making changes in selected
federal personnel management statutory provisions, is intended to improve the
fiexibility and competitiveness of federal human resources management. Defense
authorization measures S.297, as introduced, S. 1050, as reported, and H.R. 1588, as
reported, echo many of the government-wide provisions of Title II of H.R. 1836.
Provisions similar to those affecting NASA and the Securities and Exchange
Commission (SEC) are also in H.R. 1085, S. 610, and H.R. 658. Overall, these
proposals would grant agency heads more flexibility with respect to hiring,
disciplining, and compensating civilian personnel. Some would argue that the most
significant of these changes would relate to compensation. In each case, it is
presumed that some form of pay banding would result.

The purpose of this report is to present, in tabular format, the alignment of H.R.
1836 with current statutory provisions and with those sections of the Homeland
Security Act of 2002 related to personnel management and unique to the Department
of Homeland Security. If H.R. 1836 or similar human capital legislation were to be
enacted, there would be four chapters in Title 5 of the U.S. Code which established
personnel provisions and flexibilities unique to specific agencies: Internal Revenue
Service, DHS, DOD, and NASA.



Contenis

INtrOdUCHION . .t e e e

H.R. 1836, As Ordered to Be Reported, Compared to Current Law and

Homeland Security Act ... ..ottt i e

Title I — Department of Defense National Security Personnel System . .....

New Title 5, Chapter 99 - Department of Defense National Security
Personnel System .. ... ot i e

Title II - Department of Defense Civilian Personnel

(Includes Government-wide Provisions) ......... ... ..

Title IIl — Provisions Relating to the Securities and Exchange Commission

and the National Aeronautics and Space Administration ..............

Subtitle A - Securities and Exchange Commission ...................

Subtitle B - National Aeronautics and Space Administration ...........
New Title 5, Chapter 98 — National Aeronautics and Space

Administration .................... e

New Subchapter I - Workforce Authorities ....................

New Subchapter II — Personnel Provisions .............c.couu..

Title IV — Human Capital Performance Fund ...........................

New Title 5, Chapter 54 - Human Capital Performance Fund . ..........

Title V=MISCEIIANEOUS © v v v oot e e et e e e e e e e et e et e e et e

Personnel Provisions Unique to Proposed Defense Transformation

for the 217 Century ACt ..ottt it i
Contracting for Personal Services . ... ennnn
Contracting for Security Guards and Firefighting Services .............
Administrative Transformation ......... ... . i i,



Civil Service Reform — H.R. 1836,
Homeland Security Act, and Current Law

Introduction

In April 2003, the Department of Defense (DOD) sent Congress a proposal
entitled the “Defense Transformation for the 21% Century Act.™ The proposal is
principally directed to changes in the uniformed military personnel and acquisition
systems. However, it also would change the statutory bases for much of the civilian
personnel system. Policies related to general employment rules, compensation, and
post retirement re-employment would be affected. I1.R. 1588 has been reported from
the House Committee on Armed Services® incorporating most of the transformation
proposal provisions. DOD employs approximately 25% of the total federal civilian
workforce.?

The Homeland Security Act of 2002* provides that the Secretary of Homeland
Security and the Director of the Office of Personnel Management will jointly develop
a system of personnel management unique to the Department of Homeland Security
(DHS). It also provides for some governmeni-wide changes in workforce
management. The system is under development.’ DHS employs approximately 6.3%
of the total federal civilian workforce.®

Representative Tom Davis, Chairman of the House Committee on Government
Reform, has introduced legislation (H.R. 1836) titled “Civil Service and National
Security Personnel Improvement Act.” The bill, by making changes in selected
federal personnel management statutory provisions, in intended to improve the

" The text of the DOD proposal can be accessed at
[htip://www.defenselink.mil/dodge/lrs/docs/Transformation.pdf], visited May 6, 2003.

“U.S. Congress, House, Committee on Armed Services, H.Rept. 108-106 (other publication
data unavailable). See also, CRS Report RL31916, Defense Department Transformation
Proposal: Side by Side with Current Law, by Robert L. Goldich, Gary J. Pagliano, Barbara
L. Schwemle, and Thomas J. Nicola.

* U.S. Office of Personnel Management, Federal Civilian Workforce Statistics —
Employment and Trends as of March 2002. Available at
[http://www.opm.gov/feddata/index.asp], visited May 19, 2003.

*P.L. 107-296, H.R. 5005; Nov. 25, 2002; 116 Stat, 2135-2321.

® For further narrative analysis of the Department of Homeland Security personnel
provisions, see CRS Report 31500, Homeland Security: Human Resources Management,
by Barbara L. Schwemle.

 Employment and Trends, March 2002 does not provide DHS numbers, It is estimated that
DHS will be staffed by 170,000 federal civilian employees.
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flexibility and competitiveness of federal human resources management. In addition
to the civilian personnel provisions from the DOD proposal, it would make
significant changes in the personnel management system at the National Aeronautics
and Space Administration (NASA), with limited amendments to the system at the
Securities and Exchange Commission (SEC). H.R. 1836 was ordered to be reported
by the House Government Reform Committee on May 8, 2003.

A preliminary reading of H.R. 1588, as reported, shows that Title Iof H.R. 1836
has been incorporated. One difference is that at the proposed new 5 U.S.C. 9902(j)
in H.R. 1588, Section 1111 would specify that the hiring flexibility authorities the
secretary could exercise would be those under 5 U.S.C. 4703(a)(1), (3), and (8). H.R.
1836, as reported, identified the authorities as hiring flexibilities under Chapter 47
as a whole. Two sections included in Title II of H.R. 1836, as reported, appear not
to have been incorporated. Those are H.R. 1836, Section 202, “Civil Service
Retirement System computation for part-time service” and H.R. 1836, Section 212,
“Nonreduction in pay while Federal employee is serving on active duly in a reserve
component of the uniformed services.”

Two proposals, entitled the “Federal Workforce Flexibility Act of 2003,” have
also been introduced in the 108™ Congress by Senator George Voinovich (S. 129) and
Representative JoAnn Davis (H.R. 1601). They contain several of the government-
wide provisions of the proposed “Federal Workforce Improvement Act of 2002" (S.
2651, 107" Congress) which were not enacted as part of the Homeland Security Act
of 2002. These bills would amend current law provisions on personnel management
demonstration projects; recruitment, relocation, and retention bonuses; critical pay;
civil service retirement system computation for part-time service; pay administration;
agency training; and annual leave. Although some provisions correspond to
provisions in the newer proposals, for example, part-time service computation for
retirement, there has been no effort to incorporate these provisions into this report.”

The purpose of this report is to present, in tabular format, the alignment of the
provisions of H.R. 1836 with current statutory provisions and with those sections of
the Homeland Security Act of 2002 related fo personnel management and unique to
the Department of Homeland Security. If H.R. 1836 or similar human capital
legislation were enacted, there would be four chapters in Title 5 of the U.S. Code
which established personnel provisions and flexibilities unique to specific agencies
(the Internal Revenue Service, DHS, NASA, and DOD). Contributors to this report
are L. Elaine Halchin, Jon Shimabukuro, Patrick Purcell, Jack Maskell, Bob Lyke,
and Sharon Gressle.

The report is keyed off H.R. 1836. The other columns are current law, which
is Title 5 U.S. Code, unless otherwise noted, and related personnel provisions, under
P.L. 107-296, unique to DHS. Because H.R. 1588, as reported, incorporates
significant sections of H.R. 1836, the H.R. 1588 (as reported) sections are denoted
in bold where appropriate. The provisions are similar, if not identical.

" For a comparison of the proposals in S. 129 and H.R. 1601, see CRS Report RL31516,
Civil Service Reform Proposals: A Side-by-Side Comparison of S. 129 and H.R. 1601 (108th
Congress) with Current Law, by Barbara L. Schwemle and L. Elaine Haichin.
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Given the scope of the proposed legislation, the authors and other contributors
have, in this first look, set out the basic provisions, hoping to provide the readers
with a type of roadmap to the bill. The reader should understand that every effort has
been made to be comprehensive in identifying statutes currently in effect which
would relate to the proposed changes in policy. However, there may be related
statutory provisions that we have not identified.
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CRS-64

Personnel Provisions Unique to Proposed Defense
Transformation for the 21% Century Act

Although Title I of H.R. 1836, as introduced, contains most of the provisions
of Sec. 101 of the proposed Defense Transformation for the 21 Century, there are
some personnel-related provisions in the transformation proposal which are not
included.

Contracting for Personal Services

The transformation proposal would create a new section in Title 5, U.S. Code
(proposed 5 U.S.C. 9903) relating to contracting for personal services —

o New 5 U.S.C. 9903(a) — Outside the United States. Funds available
to the Department of Defense would be available to contract with
individuals for services to be performed outside the United States as
determined by the secretary to be necessary and appropriate. These
contractors would not be considered employees of the United States
government for purposes of any law administered by OPM or under
any human resources management system established pursuant to the
new Chapter 99 of Title 5. These contracts could be negotiated,
their terms prescribed, and the work could be performed where
necessary, without regard to statutory provisions that relate to
negotiating, making, and performing contracts and performing work
in the United States. Current law - See, for example, U.S. Code
Title 41, Chapter 6 — Service Contract Labor Standards. Homeland
—Sec. 835 of P.L. 107-296 is related in that it addresses the issue of
prohibiting contracts with corporate expatriates.

e New 5 US.C. 9903(b) - National Security Missions,
Notwithstanding any other provision of law, sums made available to
DOD by appropriation or otherwise could be expended as
determined by the secretary to be necessary to carry out the national
security mission of DOD for personal services contracts, including
personal service without regard to limitations on types of persons to
be employed. Current law — See, for example, 10 U.S.C. 2393 -
Prohibition against doing business with certain offerors or
contractors, 10 U.S.C. 2408 - Prohibition on persons convicted of
defense contract related felonies and related criminal penaity on
defense contractors, and 50 U.S.C. 403j - Central Intelligence
Agency; appropriations; expenditures. See also 50 U.S.C. 403 -
Central Intelligence Agency; appropriations; expenditures, which
authorizes sums made available to the CIA by appropriation or
otherwise to be expended, among other things, for personal services,
including personal services without regard to limitations on types of
persons to be employed. Homeland — There are no similar
provisions.



CRS-65

e New 5 U.S.C. 9903(c) - Experts and Consultants. - Subject to
paragraphs (2) and (3) and notwithstanding provisions of 10 U.S.C.
129b, the secretary would be authorized to (A) procure by contract
the services of experts and consultants (or organizations of them),
who may provide such services with or without compensation as
determined by the secretary, and may perform such duties as the
secretary may prescribe without being deemed to be employees of
DOD except, at the discretion of the secretary, for the purposes of (i)
the Ethics in Government Act of 1978; (i) Chapter 73 of Title 5
(Suitability, Security, and Conduct); and (iii) section 27 of the Office
of Federal Procurement Policy Act; and (B) pay travel expenses of
individuals, including transportation and per diem in lieu of
subsistence while such individuals travel from their homes or places
of business to official duty stations and return, as may be authorized
by law. (2) To procure the services of experts or consultants (or an
organization of them), the secretary would be required to determine
that (A) such procurement is advantageous to the United States; and
(B) these services cannot be provided adequately by DOD; (3)
[Note: The text on which this report is based did not have a
subsection (3} of 9903(c), only subsections (1) and (2).] Current
law — 5 U.S.C. 3109 - Employment of experts and consultants
generally limits temporary contract services to one year and pay for
temporary and intermittent contract services to the daily equivalent
rate of pay to the highest allowed in 5 U.S.C. 5332 (the General
Schedule).10 U.S.C. 129b - Experis and Consultants; authority to
procure such services generally provides that authority should be
exercised in accordance with 5 U.S.C. 3109. Homeland — Sec.
831(c)of P.L. 107-296 - Procurement of Temporary and Intermittent
Services (in research and development projects) authorizes
procurement of temporary and intermittent services of experts and
consultants in accordance with 5 U.S.C. 3109, without regard to pay
limitation in section 3109. Sec. 832 - Personal services. Authorizes
procurement of temporary or intermittent services of experts or
consultants in accordance with 5 U.S.C. 3109, but, when necessary
to meet an urgent homeland security needs, without regard to the
pay limitations in section 3109.

e New 5 U.S.C. 9903(d) - Implementation. Implementation of this
section would be at the secretary’s sole, exclusive, and unreviewable
discretion. There are no similar provisions in law,

Contracting for Security Guards and Firefighting Services

Title Il of the DOD transformation proposal would relate to acquisition policy.
- Subtitle B would affect the contracting process. Specifically, Sec. 211, Contracting
of security guards and firefighting services, would repeal the provisions of 10 U.S.C.
2465. Currently, 10 U.S.C. 2465 places a prohibition on contracts for performance
of firefighting or security-guard functions and generally denies obligation or
expenditure of DOD appropriated funds for firefighting and security guard functions
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at any military installation or facility. There were no similar provisions in the
Homeland Security Act of 2002.

Administrative Transformation

The DOD transformation proposal contains some provisions which are directed
to the issue of organization within the department and administrative management.
However, as the comparison below shows, the proposal could have significant effects
on personnel management policy.
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Title IV —= ADMINISTRATIVE TRANSFORMATION
Subtitle A — Transformation of DOD Organization

Sec. 401. Reorganization
Within the Department of
Defense. Subsections (b)
and (¢) of 10 U.S.C. 125
would redesignated as
subsections (c) and (d)
and a new section (b)
would be added,
providing that,
“Notwithstanding any
provision of this title,
after the expiration of 60
days after providing
notice of such action to
Congress, the Secretary
of Defense, subject to
direction of the President,
would be authorized
substantially to transfer,
reassign, consolidate,
reorganize, or abolish a
function, power,
organization, position, or
duty vested in the Office
of the Secretary of
Defense, or an officer,
official, or agenc
thereof.” :

10 U.S.C. 125 -
Functions, powers, and
duties; transfer,
reassignment,
consolidation, or
abolition restricts the
power of the secretary,
except when determined
by the president to be
necessary because of
hostilities or an
imminent threat thercof,
to transfer, reassign,
consolidate, or abolish a
function, power, or duty
vested in DOD by law.

Sec. 872 -
Reorganization of P.L.
107- 296 authorizes the
Secretary to allocate or
reallocate functions
among officers and
establish, consolidate,
alter, or discontinue
organizational units but
only pursuant to the
President’s
reorganization plan in
Sec. 1502(b) of P.L.
107-296 or after
expiration of 60 days
after notifying
appropriate
congressional
committees. This
authority does not
extend to abolishing any
agency, entity,
organizational unit,
program, or function
established or required
to be maintained by the
P.L. 107-108 or other
statute.

Sec. 402. Reassignment
of Personnel Serving in
the Office of the
Secretary of Defense.
Section 143 of Title 10,
U.S.C., would be
repealed.

10 U.S.C. 143 - Office
of the Secretary of
Defense (OSD)
personnel establishes a
permanent limitation on
OSD military and -
civilian personnel,
defines personnel, and
limits reassignment of
functions to evade the
personnel limitation

No similar provision
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Sec. 403. Appointments
of Retired Members of
the Armed Forces to
Positions in the
Department of Defense.
Section 3326 of title 5,
U.S.C., would be
repealed.

5U.S.C. 3326 -
Appointments of retired
members of the armed
forces to positions in the
Department of Defense.
A retired armed forces
member may not be
appointed to a civil
service position in DOD
within 180 days
immediately following
retirement unless the
secretary concerned
authorizes it, the
minimum rate of basic
pay for the position has
been increased under 5
U.S.C. 5305, or a state
of national emergenc
exists. :

No similar provision

Sec. 404 - Transfer of
Department of Defense
Personnel Security
Investigative Functions
and Defense Personnel
Performing Those
Functions grants the
secretary discretion to
transfer to OPM
discretion to accept
personnel security
investigation functions
currently performed by
DOD’s Defense Security
Service and, if OPM
accepts those functions, it
must accept the
employees performing
those functions and their
supervisors and may
accept support staff and
higher level supervisors.
Transferred personnel
would be protected from
separation or reduction in
grade of compensation

5 U.S.C. 3503 - Transfer
of function provides that
when a function is
transferred from one
agency to another or
when one agency is
replaced by another,
each competing
employee must be
transferred before the

No similar provision
with respect to
transferring security
investigative functions,
but see below.

Sec. 841(b) of P.L. 107-
296 - Effect on
Personnel, provides that
(1) generally the transfer
to the Department of
Homeland Security of
full-time and part-time
employees holding
permanent positions
shall not cause them to
be separated or reduced
in pay for 1 year after
transfer; (2) any person
who, on the day
preceding transfer to the
Department, held an
Executive Level position
and who, without a
break in service, is
appointed to a DHS
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for one year after transfer
date. Any transfer for
this purpose would be
considered a transfer of
function under 5 U.S.C,
3503.

receiving agency may
make an appointment
from another source.

position with
comparable duties
continues to be
compensated in the new
position at not less than
the rate provided for
such position for the
duration of service in the
new position; and (3)
that any exercise of
authority under chapter
97 of title 5 must
conform with the
requirements of Sec.

841(b).

Sec. 405. Conversions of
Commercial Activities.

No similar provision

(a) Section 2461(b)(3)(A)
of Title 10, U.S.C.,
would be amended by (1)
striking “of the cost”; (2)
striking “savings” and
inserting “best value™; (3)
redesignating clause (iii)
as (iv); and (4) inserting
after (ii) the following
new clause (iii) “Benefits
in addition to price that
warrant performance of
the function by a source
at a cost higher than that
of performance by
Depatrtment of Defense
civilian employees.”

10 U.S.C. 2461 -
Commercial or
industrial type
functions; required
studies and reports of
savings to be achieved
before converting to
contractor performance

Section 2461(b)(3)(A)
states that:
(3) An analysis of
commercial or industrial
type function for
possible change to
performance by the
private sector shall
include the following:
{A) An examination of
the cost of performance
of the function by
Department of Defense
civilian employees and
by one or more private
contractors to
demonstrate whether
change to performance
by the private sector will
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result in savings to the
government over the life
of the coniract,
including in the
examination the
following:

(1) The cost to the
government, estimated
by the Secretary of
Defense (based on
offers received), for
performance of the
function by the private
sector.

(ii) The estimated
cost to the government
of Department of
Defense civilian
employees performing
the function.

(iii) In addition to
the costs referred to in
clause (i), an estimate of
all other costs and
expenditures that would
incur because of the
award of such a
confract.

(b) Contracting if Best
Value. - Section 2462(a)
of Title 10, U.S.C,,
would be amended by
striking “such a source
can provide such supply
or service to the
Department at a cost that
is lower (after including
any cost differential
required by law,
executive order, or
regulation) than the cost
at which the Department
can provide the same
supply or service” and
inserting “performance
by that source represents

10 U.S.C. 2462 -
Contracting for certain
supplies and services
required when cost is
lower

Section 2462(a) states
that:

(a) In
General.—Except as
otherwise provided by
law, the Secretary of
Defense shall procure
each supply or service
necessary for or
beneficial to the
accomplishment of the
authorized functions of

No similar provision
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the best value to the
government, determined
in accordance with the
competition requirements
of OMB Circular A-76.”

the Department of
Defense (other than
functions which the
Secretary of Defense
determines must be
performed by military or
government personnel)
from a source in the
private sector if such
source can provide such
supply or service to the
Department at a cost
that is lower (after
including any cost
differential required by
law, executive order, or
regulation) than the cost
at which the Department
can provide the same
supply or service.




